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Facts
                                       Pl. D(K’s father)    Pl. B & Pl.C (A’s parents, L’s  
EFG                               grandparents)
(K’s siblings)                           HI(A’s sisters)
                                                       
　　Defendant J (wrongdoer) ----------------   K (victim) ==== Plaintiff A (K’s husband and
               (Gross) Negligent driving                            L’s father)              
                                                 L (daughter)
                                        K and L were killed instantly            
The defendant's vehicle was driven by the defendant J. The defendant accelerated his car at an intersection, though the traffic light was red, by pressing down on the accelerator pedal mistaking it for the brake pedal. The defendant's vehicle collided with a bicycle driven by K who was crossing the crosswalk in accordance with the blue light. By this collision K and her child L who was sitting in the rear infant seat of the K’s bicycle were killed instantly. 
The victims K and L are entitled to compensation for pecuniary loss (including lost future earnings) and emotional damages under the Automobile Damage Liability Act against defendant J. These rights for compensation are inherited by their heirs, Plaintiff A, the husband of K and father of L, inherited from K and L their rights to claim damages against J.  And plaintiff D, the father of K, inherited from K her right to claim damages against defendant J. 
Besides these inherited rights, A and D are entitled to compensation for their own damage, including their mental suffering, under Article 709 and 711 of the Civil Code. Other relatives of K and L (BC are parents of A and grandparents of L, EFG are siblings of K, HI are sisters-in-law of K) also claimed damages respectively for their mental suffering, but whether they are entitled to compensation is at issue in this case.

Court’s reasoning of awarding damages to the victims(K and L) and plaintiffs (A, D, B,C)
①K's lost earnings　（Kの逸失利益）
 　According to the evidence and the summary of argument, following facts are admitted. K was a full-time housewife, and it is appropriate to set the basic income at 3,880,000 yen, which is the average of all ages of female’s earnings in the wage census in 2028, The deduction rate for living expenses shall be set at 30%. As for the workable years, as K was 31 years old at the time of the accident, it is reasonable to assume that the period during which she could work is 36 years (workable until the age of 67, with the corresponding Leibniz coefficient of 5% per year of 16.5469 which shall be used for the lumpsum payment of future income.). 
②K’s emotional damages caused by her death（Kの死亡慰謝料）　
　Considering the above circumstances (details omitted), the amount of 26,000,000 yen is appropriate as compensation for the emotional damages (死亡慰謝料) caused by the death of K. 
③L's lost earnings 
④L’s emotional damages caused her death 
  　L was riding on the back seat of her mother's bicycle when she and her mother were struck by a horrific accident caused by the unilateral and gross negligence of defendant J. The horror and regret of having her future suddenly cut off at the age of only 3 is too much to contemplate. The horror and regret of having one's future suddenly closed off at the age of three is too much to imagine. 
ない。上記の事情及び前記⑵に判示した事情を踏まえ、Ｌの死亡慰謝料は２６００万円をもって相当と認める。
⑤ A’s own pecuniary damages（Aの固有の財産的損害
⑥ A’s own emotional damages (A の固有慰謝料請求権)
Plaintiff A is the husband of K and the father of L. He suddenly lost his beloved wife and child in the accident, which was caused by horrific and gross negligence of the defendant, and his dreams as a family were cut off.
 　In light of the above circumstances, we find that the amount of compensation for the plaintiff’s mental suffering for the death of K and L to be appropriate at 3,000,000 yen each.7
⑦ Plaintiff D’s own pecuniary damages 
⑧ Plaintiff D’s own emotional damages 
 　Plaintiff D is the father of K. He is deeply sorry for the sudden loss of his daughter due to the accident, which was horribly and seriously negligent, and his sense of loss is too much to bear. Considering the above circumstances, and the circumstances described in (2) (a) and (c) above, the amount of compensation for K is determined to be 2,000,000 yen.
 　In addition, plaintiff D is a grandfather of L. Although they did not live together, it is recognized that they had more interaction than an ordinary relationship between grandfather and grandson, such as frequent video phone calls, despite the remote location between Okinawa Prefecture and Tokyo. In this way, it can be said that plaintiff D has a status relationship with L that is substantially equivalent to that of a parent, spouse, and child under Article 711 of the Civil Code, and that she has suffered tremendous emotional distress due to L's death. 原告ＤのＬに関する固有の慰謝料は５０万円をもって相当と認める。
　Plaintiff E is K's sister, Plaintiff F is K's sister, and Plaintiff G is K's brother. Plaintiff E lived with K during her childhood, but did not live with K for approximately eight years after she married and left her parents' home, and Plaintiffs F and G did not live with K for approximately four years after K married and left her parents' home until this accident. After K married, K took L with her when Plaintiff E had her baby. Plaintiff E, Plaintiff F, and Plaintiff G had a certain degree of interaction with K, Plaintiff E, Plaintiff F, and Plaintiff G, including the fact that they went back to their hometown and took care of Plaintiff E's child, that Plaintiff F lived in and took care of K and L for about 1.5 months when K gave birth, and that when Plaintiff G came to Tokyo, she stayed at Plaintiff A's house and played with L at that time and Plaintiff G sometimes joined video calls with K and Plaintiff D. Even taking into consideration the fact that there is a certain degree of interaction between Plaintiffs E, F, and G and K, Plaintiffs E, F, and G are not considered to have a status relationship with K, et al. that is substantially equivalent to that of parents, spouses, and children, and therefore, no inherent alimony is awarded.


Damages 
           Direct victims                           Indirect victims
	K’s damages
①Lost earnings of K (31 years old, full-time housewife) 逸失利益
Estimated basic income = 3,880,000 yen / year
Deduction rate for living expenses at 30%
Workable for 36 years ( 67 – 31)
Deduction of interim interest 5% per year for an immediate lump sum payment of future income
Calculation formula:
3,880,000×16.5469×(1－0.3)＝44,941,380yen
②K’s emotional damages for her loss of life
26,000,000 yen　死亡慰謝料
L’s damages 
③Lost earnings of L（3 years old）逸失利益
Yearly income 5,006,900
Dedection rate for expenses 45%
Workable years 49  (67-18)
Deduction of interim interest 5%  8.7394
Caculation:
5,006,900 x 8.7394x(1-0.45)=24,066,516 yen
④L’s emotional damages for her loss of life
26,000,000 yen　死亡慰謝料

	     Inheritance by the heirs of K and L
K’s heirs are A(husband) and D(father)
A inherits 2/3 of ①＋② 47,294,253
D inherits 1/3 of ①＋② 23,647127

L’s heir is A(father). 
A inherits all of ③＋④  50,066,516

       A’s own damages 
⑤Pecuniary damages  Art.709
　Funeral costs   2,219,560
  Attorney’s fee  10,558,033
⑥Emotional damages 固有慰謝料　Art.711
 for the death of K(wife)　
                3,000,000
 For the death of L (child)
                3,000,000
A’s Total damages
 2/3 of ①② and all of ③④ 
plus ⑤⑥
　116,138,362 yen

D’s total damages
D inherits 1/3 of ①②（K’s damages）
　　23,647,127   
D’s own damages
⑦ Pecuniary damages 
      Expences  35,000
      Attorney’s fee 2,618,213 
⑧ Emotional damages for the death of K
     2.000.000 yen
   Emotional damages for the death of L
      500,000 Yen
Total: 28,800,340 yen (1/3 of ①②plus ⑦⑧)
⑨ BC’s damages (grandparents of L)
 Emotional damages for the death of L
750,000 yen each
 Attorney’s fee
     75,000 yen each
 Total  825.000 yen each 
 Other plaintiffs EFG HI
    No damages  



★ theoretical problems
1) Do you think it is reasonable to acknowledge inheritance of right of compensation for (a) the  loss of future earnings or (b) emotional damages of the victim who was killed instantly by a tort of another.
2)  What kind of justification, theoretically or practically, do you think is possible for the consequences to the question above ( justify your position whether you deny or affirm)?
Cf Japanese cases: 「残念case」「くやしいcase」vs automatic inheritance at death
                   “a death before a death, a death after a death” (illogical?)
3)  In some countries the inheritance problem is treated differently when the victim died not instantly but was alive for a while after the accident. How should this be treated?
4)  When the plaintiff is a close relative referred to in Art.711 and at the same time a heir of the direct victim, the Japanese courts admits both compensation for mental suffering based on Art.711 and the inheritance of the right of compensation for the mental suffering ofthe diseased primary victim. Is this reasonable?
5) Other problems related to the compensation of mental suffering in a death case.
